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GIBBEL KRAYBILL & HESS LLP EMPLOYMENT LAW

Gibbel Kraybill & Hess LLP has been engaged in the general prac- The following information is intended to explain your general responsibilities

tice of law and providing legal setvices to our clients since 1977. We have a as a Pennsylvania employer, or rights as an employee. This pamphlet is only a

summary of the intensely fact specific laws and statutes that impact the

diverse practice that includes litigation, real estate issues, estate planning and

administration, zoning and land use law, commercial law, education law, civil ernployrnent relattonshlp. Our attorneys are prepared to provide advice

tights law, employment law, personal injury law, family law and counsel to tatlored to your particular situation to fulfill your obligations or exercise your

rights under the law. Secking an attorney's counsel may avoid problems and the

businesses and nonprofit organizations. This diversity of practice accompa- o ) )
need for additional legal services in the future, or help you become awate of

nies the broad range of clients we setve, including individuals, farmers,

_ rights you did not know you had. _

church and nonprofit organizations, citizen groups, municipalities, corpora-

. . . . . . BACKGROUND

tions, business persons and professionals. The firm is committed to provid- —

ing high quality legal services to meet the needs and goals of our clients. Pennsylvania is an “at will” state which means that an employer can generally
terminate an employee at any time for a good reason, a bad reason, ot no reason at all.

All employees are presumed to be “at will” except those employees subject to an
employment contract with a “for cause” termination provision.

The docttine of employment “at will” has imitations. An employer cannot make an
adverse employment decision that is: (1) violative of public policy, (2) retaliatory or (3)
disctiminatory. An adverse employment decision is any action taken by an employer
that constitutes a significant change in an employee’s status and includes such actions
as: hiring, firing, failing to promote, demoting, and the reassignment to a position with
different responsibilities, fewer benefits or less pay.

Gibbel Krayhill & Hess LLP The basis of a wrongful discharge claim asserting a violation of public policy stems
from Pennsylvania’s prohibition against an employer: (1) requiring an employee to
commit a ctime; (2) preventing an employee from complying with a statutorily
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Closely related to a public policy claim, an employer will be liable for a claim of
retaliation where an employee claims discrimination or asserts a right under state or
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Employment discrimination arises where an employee suffers unfavorable employment
treatment due to membership in a “protected class.” This is referred to as disparate
treatment. The various “protected classes™ are outlined in several federal, state and local
employment laws. Disparate treatment can occur in the advertising for a position, hiring,
the terms and condition of employment including pay, hours, and promotions, and in
termination of the employment relationship.

An employee can also claim “disparate impact” discrimination although such claims are
not common. In general, a disparate impact charge alleges that even where an employer is
not motivated by a discriminatoty intent, a neutral employment practice (such as requiring
a driver’s license when the position did not require driving) has had an unjustified adverse
impact on membets of a protected class (someone with a disability that is precluded from
driving, for example).

With the above in mind, the two thtreshold considerations for every employer or
employee when evaluating the various employment laws are: (1) Does the employment
law apply? and (2) Are my employees or am I covered? Assuming the answer is “yes” to
each of those questions, the obvious final and most important question is (3) What are my
company’s obligations or my tights under the law? To answer these questions, the
following outlines several of the most common Federal, Pennsylvania and Lancaster
County disctimination, wage and hout, protected activity, benefit, and leave laws.

STATUTES AFFECTING THE EMPLOYMENT
RELATIONSHIP

When an employer has ONE or more employees, the following laws apply:

Employee Retirement Income Security Act (ERISA) establishes the requirements
for employee benefit and pension plans and prohibits the discharge of employees in order
to prevent them from obtaining vested benefit or pension rights.

Fair Labor Standards Act (FLSA) establishes the minimum wage rate, regulates
overtime pay and restricts child labor employment. The FLSA also requires employers to
make, keep, and preserve tecords concerning their employees' wages, hours worked and
other conditions and practices of employment. (Some employers may be exempt from
vatious provisions of the FLSA; however, Pennsylvania has similar laws, including a
minimum wage which exceeds the federal minimum wage.) An amendment to the FLSA,
the Equal Pay Act, requires equal pay for equal work without regard to gender.

National Labor Relations Act (NLRA) establishes the right of employees to form
and join unions and to engage in protected concerted activity (joint employee action taken
for purposes of collective bargaining, mutual aid or protection, whether ot not there is a
union). The NLRA also prohibits disctimination and adverse employment action for
engaging in union activity, protected concerted activity and for filing charges or giving
testimony under the law.

Uniformed Setvices Employment and Reemployment Rights Act (USERRA)
provides reemployment protection and other benefits for veterans and employees who are
called to military service. The law seeks to ensure that those who serve their country can
retain their civilian employment and benefits, and seek employment free from
discrimination because of their service. A Pennsylvania law provides additional protection.

Pennsylvania Wage Payment Collection Law mandates that every employer pay all
wages, othet than some fringe benefits and wage supplements, due to employees on
regularly scheduled paydays designated in advance by the employer.

Pennsylvania Workers Compensation Law provides an employee with income and
limits an employer’s liability when an employee sustains a job-related bodily injuty or occu-
pational disease in exchange for the employer secuting apptoptiate insurance.

Pennsylvania Unemployment Compensation Law provides eligible individuals with
income support benefits following the termination of employment. Generally, an individ-
ual will be entitled to benefits if they are: (1) able and available to accept suitable wotk and
do not refuse work when offered; (2) have sufficient qualifying wages and credit weeks; and
(3) are unemployed through no fault of their own. An individual who has soluntarily guit
(unless a necessitous and compelling reason exists, such as health reasons) or been dis-
charged for willful misconduct (absenteeism, rule violation, for example) is disqualified.

Occupational Safety & Health Act (OSHA) sets standards and mandates inspections
depending on the nature of the employment to ensure a safe and healthful workplaces.
OSHA standards may require employers to adopt job safety and health practices or proce-
dures reasonably necessary and approprate to protect wotkers.

Once an employer has FOUR or more employees, the following laws apply:

Lancaster County Human Relations Ordinance and the Pennsylvania Human
Relations Act (PHRA) prohibit discrimination on the basis of race, colot, national origin,
ancestry, religion, gender (includes sexual harassment), age (40 ot older), non-job telated
handicap/disability (includes pregnancy), use of guide or support animals, the handicap or
disability of an individual with whom a person is known to have a telationship or associa-
tion, willingness or refusal to participate in an abortion or stetilization and having a2 GED.

Once an employer has FIFTEEN or more employees, the following laws apply:

Americans with Disabilities Act (ADA) prohibits discrimination against qualified indi-
viduals with disabilities. The ADA applies to a person who has a physical or mental impair-
ment that substantially limits one or more major life activities (i.e. sitting, standing, sleeping
or lifting). An employer must engage with the employee in the interactive process and take
appropriate steps to reasonably accommodate the employee in completing the essential
functions of the position unless it would impose an undue hardship.

Title VII of the Civil Rights Act forbids race, colot, religion, sex, and national origin
discrimination. An amendment to Title VII, the Pregnancy Discrimination Act (PDA)
proscribes discrimination based on pregnancy, childbirth ot a trelated medical condition.

Once an employer has TWENTY or more employees, the following laws apply:
Age Discrimination in Employment Act (ADEA) prohibits age disctimination
against individuals who are forty (40) years of age or older.

Consolidated Omnibus Budget Reconciliation Act (COBRA) gives covered work-
ers and their families who lose their employer-provided health benefits due to 2 qualifying
event (such as termination of employment or divorce) the right to choose to continue cov-
erage for a specified period of time at their own expense.

Once an employer has FIFTY or more employees, the following law applies:

Family and Medical Leave Act (FMLA) entitles eligible employees to take up to 12
weeks of unpaid, job protected leave every 12 months for: (1) the birth, adoption or foster
care placement of a child; (2) the care of a family member (spouse, child, or parent) with a
setious health condition; (3) their own setious health condition. In general, an employee
returning from FMLA leave must be restored to their otiginal job. Under certain citcum-
stances, an employee may take FMLA leave intermittently ot on a reduced leave schedule.




